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IN THE 


United States Court of Appeals 

District of Columbia 


Nos. 9536-9537 


WARNER BROS. PICTURES, INC., Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 


Petitions for Review of Decisions by the Board of Tax 
Appeals of the District of Columbia. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of this Court derives from Section 2404, 
Title 47, of the 1940 Edition of the District of Columbia 
Code (52 Stat. 371, Chap. 223, Sec. 8), giving it power to 
affirm, modify or reverse decisions of the Board of Tax 
Appeals of the District of Columbia. Petitions below 
sought refunds of income taxes paid by petitioner under 
protest for the fiscal (Aug. 31) years 1941 to 1944 inclusive, 
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under Section 1534, Title 47, of the Code (53 Stat. 1103, 
Chap. 367, Title II, Sec. 34). The decisions denying the 
claims for refund were entered by the Board on February 
18, 1947 (App. p. 9,10): the petitions were filed in this 
Court on March 14, 1947. The two cases were consolidated 
by Order of this Court April 30, 1947. 

STATEMENT OF CASE. 

Petitioner, a Delaware Corporation, organized in 1923, 
witli principal office in New York, was primarily engaged 
during the years in question in the production of motion 
pictures in California. During the fiscal years 1941 to 1943, 
inclusive, it owned and operated the Avalon Motion Picture 
Theatre in the District of Columbia, but disposed of said 
theatre during the fiscal year 1943, and neither owned nor 
operated any theatre in the District during the fiscal year 
1944 (Board's Findings 1 and 2, App., p. 2). Except for 
the theatre manager's office in the Avalon Theatre in 1941, 
1942 and 1943, petitioner did not maintain any office in the 
District of Columbia during those years, did not maintain 
any office in the District of Columbia in the fiscal year 1944, 
and was not listed in the District of Columbia Telephone 
Directory (Board’s Finding 8, App., p. 5). 

In 1925, petitioner purchased a controlling interest in 
the stock of Vitagraph Company of America, a motion pic¬ 
ture producing company which in turn, owned and con¬ 
trolled all of the stock of Vitagraph, Inc. (App., p. 14). 
During the years in question petitioner owned all of the 
stock of Vitagraph, Inc., the name of which was later 
changed to “Warner Bros. Distributing Corporation” and 
will hereinafter be referred to as “Distributor” (Board’s 
Finding 3, App., p. 2). Distributor’s only business during 
the years in question was the distribution of motion picture 
films through 31 film exchanges in 24 States and in the 

District of Columbia. The territory embraced bv the Dis- 

• * 

trict of Columbia exchange included the District of Colum¬ 
bia, Maryland, Virginia, and a few counties in States ad- 
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jacent thereto. An exchange is an office maintained by 
Distributor out of which it sends films to various exhibitors 
(theatres) and to which exhibitors return them to be re¬ 
distributed to other exhibitors (Board’s Finding Xo. 3, 
App., p. 2; p. 18). 

Petitioner has never engaged in the distribution of pic¬ 
tures (App., pp. 17, 18). Distributor has been distributing 
the pictures produced by petitioner nationally and in the 
District of Columbia almost from the time of Distributor’s 
organization (App., pp. 18, 19). Under date of February 
27, 1938, petitioner and Distributor entered into a written 
agreement in New York wherein petitioner granted to Dis¬ 
tributor the. right to distribute throughout the United 
States and Canada all photoplays produced by it for a 
consideration of 80% of the gross film rentals received by 
Distributor, less only 30% of the sums paid by Distributor 
for national advertising. This contract superseded a con¬ 
tract which had been entered into in 1933, which in turn 
superseded a practice that had been previously followed 
(Pet’s. Exhibit 14, App., p. 25 et seq.) (Board’s Finding 
Xo. 4, App., pp. 2, 3; p. 19). 

During the years in question all of the pictures produced 
by petitioner were distributed for exhibition by Distributor 
on a national basis and in the District of Columbia, pur¬ 
suant to said contract. 

The practice pursued by petitioner and Distributor under 
the contract was as follows: When a picture was produced 
and ready for distribution, the negative, after editing and 
cutting, was shipped to Ace Film Laboratories, a wholly 
owned subsidiary of petitioner. Distributor informed the 
Laboratory of the number of prints that would be required 
for national distribution and the location of Distributor’s 
exchanges to which the prints should be shipped. The 
Laboratory made and shipped the prints accordingly. At 
each exchange Distributor maintained a sales organization 
which solicited distribution contracts with operators of 
theatres to exhibit the pictures either at a fixed price or 
on a division or percentage basis. Applications for exhibi- 
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lion contracts secured from theatre operators (Pet’s. Ex¬ 
hibit 16) were forwarded by Distributor’s agents to Dis¬ 
tributor’s New York office for approval and if approved, 
films were delivered to the theatres at the appropriate 
times for exhibition (Board’s # Finding No. 5, App., pp. 3, 4). 

From the time negatives were delivered to the Labora¬ 
tory, petitioner did not exercise any physical control over 
the prints nor approve contracts nor participate or inter¬ 
cede in the routine of securing their distribution (App., 
p. 17). All instructions to Distributor’s District of Colum¬ 
bia exchange, emanated from the New York office of Dis¬ 
tributor and no instructions concerning releases or distri¬ 
butions were given to the District exchange by petitioner 
(App., p. 22). 

All film rental receipts were deposited in Distributor’s 
bank account and forwarded by the bank to New York 
(App., p. 23; Board’s Finding 5, App., p. 3). The ex¬ 
change made weekly reports to Distributor in New York 
on sales and collections in all of the theatres in the area 
including those in Maryland, Virginia and adjacent coun¬ 
ties of West Virginia, without a segregation of District of 
Columbia business (App., p. 24). 

In the New York office of the Distributor, accounts were 
kept showing all bills and receipts from the exchanges and 
a periodic determination was made of the amount due to 
petitioner under the contract on a national basis, and peti¬ 
tioner was credited with that amount. There was never a 
separate accounting for District of Columbia business 
(Board’s Finding 5, App., p. 4). At various times, upon 
request of petitioner, Distributor made payments to peti¬ 
tioner through a clearing corporation known as “Pro¬ 
ducers Settlement Corporation”, also a subsidiary of peti¬ 
tioner (Board’s Finding No. 5, App., p. 4). Payments were 
usually in round amounts varying from $400,000 a week to 
$1,000,000 a week, according to the manner in which Dis¬ 
tributor had been able to accrue its collections and were 
accompanied by notices that they represented so many 
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dollars on account of moneys due to petitioner from na¬ 
tional distribution (App., pp. 13, 14). 

During- the fiscal years in question, Distributor carried 
blanket insurance on the prints (App., p. 18). 

During- the years in question, Distributor filed personal 
property tax returns with the Assessor for the District, in¬ 
cluding therein the average amount of the film value held 
by it in the District of Columbia (Board’s Finding Xo. 9, 
App., p. 5). 

Eventually, the films were sold as junk to Warner Bros. 
Cellulose Products, Inc., another subsidiary, which recov¬ 
ered the silver. Cellulose Products paid Distributor the 
junk value and Distributor retained for itself those pay¬ 
ments (Board’s Finding 6, App., p. 4). 

Petitioner and Distributor operated as separate organi¬ 
zations during the years in question, employing executives 
of their own and in their own name, and paid the compen¬ 
sation of such executives (App., pp. 11, 12). They had sepa¬ 
rate offices and only two (2) members of either Board of 
Directors served on the other. Each had the same person 
as Secretary, Assistant Secretary, and fiscal officer known 
as Treasurer in one, and Controller in the other. Peti¬ 
tioner had eleven (11), and Distributor five (5), Directors 
(Board’s Finding 7, App., p. 4). All managerial and 
policy-making officers, including President and Vice-Presi¬ 
dent, were different individuals (App., pp. 19, 20). 

During the years in question, Distributor filed income 
tax returns in the District of Columbia and paid the taxes 
due on said returns. Said returns reflected the payments 
made by Distributor to petitioner under the contract, and 
were prepared in accordance with the contract (App., p. 5: 
Board’s Finding 9, App., p. 11). 

During the years in question, Distributor had assets in 
excess of $2,000,000 (Petitioner’s Exhibits 10 to 13, inclu¬ 
sive, being District of Columbia income tax returns filed 
by Distributor. Figures appear in Balance Sheets). 

During the years in question. Distributor distributed in 
the District of Columbia one or two pictures produced by 
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independents under contract with Distributor for their na¬ 
tional distribution. Petitioner was not involved iu any 
manner in making; the arrangements with those inde¬ 
pendents (App., p. 18). 

For each of the years 1941, 1942, and 1943, petitioner 
filed returns with the Assessor admitting that the income 
derived by it from the operation of the Avalon Theatre 
represented income from sources within the District of 
Columbia. Having sold the Avalon Theatre in the fiscal 
year 1943, it did not file a return for the fiscal year 1944 
until called upon by the Assessor to do so. For each year 
the Assessor determined that the payments made by Dis¬ 
tributor to petitioner under the distribution contract rep¬ 
resented in part income from sources within the District 
of Columbia because a part was collected by Distributor 
from the exhibition of pictures in the District of Columbia 
(Board’s Finding 10, App., p. 5). 

Petitioner in due course filed claims for refund and the 
claims were rejected (Board’s Finding 10, p. 6). 

The Board of Tax Appeals upheld the Assessor on the 
ground that “it was the presence of its” (petitioner’s) 
“property in the District which gave rise to the income” 
(Board’s Opinion, App., p. 9, line 10). 

STATUTE INVOLVED. 

D. C. Code, 1940, Ed., Title 47, Sec. 1502(b), 54 Stat. 734, 
Chap. 524, Title II: 

“Tax on Corporations. —There, is hereby levied for 
each taxable year upon the taxable income from Dis¬ 
trict of Columbia sources of every corporation, whether 
domestic or foreign” * * # “a tax at the rate of 59 f r 
percentum thereof.” 

D. C. Code, 1940 Ed., Title 47, Sec. 1504(b), 54 Stat. 39, 
Chap. 37, Sec. 4: 

“Of Corporations .—In the case of any corporation, 
gross income includes only the gross income from 
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sources within the District of Columbia. The proper 
apportionment and allocation of income with respect 
to sources of income within and without the District 
may be determined by processes or formulas of gen¬ 
eral apportionment under rules and reflations pre¬ 
scribed by the Commissioners.” 

STATEMENT OF POINTS. 

1. The only income derived by petitioner from sources 
within the District of Columbia for the fiscal years ending 
August 31, 1941, August 31, 1942, and August 31, 1943, con¬ 
sisted of the income derived from the ownership and oper¬ 
ation of the Avalon Theatre. 

2. Petitioner did not derive any income from sources 
within the District of Columbia during the fiscal year end¬ 
ing August 31, 1944. 

3. The income tax law of the District of Columbia does 
not impose a tax upon a non-resident corporation neither 
doing business nor maintaining an office in the District of 
Columbia, merely because a whollv owned subsidiary does 
business and maintains an office in the District of Columbia 
and derives income from property within the District of 
Columbia. 

4. Income derived by petitioner represented by pay¬ 
ments to which it was entitled under a contract entered 
into by petitioner with a motion picture distributing cor¬ 
poration outside of the District of Columbia, all payments 
being made outside of the District of Columbia, and re¬ 
sulting from the national exhibition of motion pictures 
produced by petitioner outside of the District of Columbia, 
is not income derived by petitioner from sources within the 
District of Columbia merely because the pictures were ex¬ 
hibited in the District of Columbia under contracts entered 
into by the distributing corporation with owners of theatres 
in the District of Columbia. 
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SUMMARY OF ARGUMENT. 

The “source” of income is the place of origin. The 
Board below has held in Community Finance Corporation , 
(1944) Docket Xo. 738, 72 W. L. R. 757, that even though 
interest may be paid to a foreign corporation by residents 
of the District of Columbia, the District of Columbia is not 
the source of that income because the activities required 
to earn the interest were conducted outside of the District 
of Columbia. In this case, the Board below has held in 
effect that merely because theatre admissions have been 
paid in the District of Columbia to see pictures produced 
by the petitioner, those admissions are income from Dis¬ 
trict of Columbia sources notwithstanding that to all prac¬ 
tical intents and purposes, the property exhibited in the 
District of Columbia was the property of the Distributor 
which accomplished its presence in the District of Colum¬ 
bia and collected the consideration for its use here. 

Every activity of petitioner—production of the pictures, 
execution of the national distribution contract, and collec¬ 
tion of the consideration under the contract—was per¬ 
formed outside of the District of Columbia. The negatives 
were never in the District of Columbia. The source of its 
income was where the pictures were produced, or where 
the distribution contract was entered into and all payments 
received. 

The Board below has in effect destroyed the separate 
entities of petitioner and Distributor although no sugges¬ 
tions is made that the course of conduct followed by them 
was in any sense animated by avoidance of District of 
Columbia taxes. The Board below has erroneously con¬ 
strued the distribution contract as having the effect of 
petitioner distributing its pictures in the District of 
Columbia. 
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ARGUMENT. 

I. No Part of the Payments Received by Petitioner from 
Distributor Pursuant to the Distribution Contract Rep¬ 
resented Income to Petitioner from Sources Within the 
District of Columbia. 

By contrast with the United States Internal Revenue 
Code (Sec. 119, 26 U. S. C. A. 119), Title 47 of the District 
Code, imposing the District Income Tax, does not explain 
or define in any way the intended meaning of the word 
“source”. Mertens Law of Federal Income Taxation (Vol. 
8, Sec. 45.27) states that the word conveys one essential 
idea—“that of origin.” 

In the absence of authority to the contrary, place of 
origin might be said to mean the place of residence of the 
payor of income. This, however, has been completely re¬ 
futed by the Board below in Community Finance Corpora¬ 
tion v. District of Columbia, supra, where the payment was 
made directly by District residents to the foreign corpora¬ 
tion. Furthermore, it was shown in the cited case that in 
some instances, although rare, actual collection was made 
by the corporation in the District. Because, however, the 
contract for the payment was executed out of the District, 
the Board below held that the interest was not income from 
District sources. That the place of origin of the original 
payor is not the source has also been established by the 
Court decisions and rulings of the Assessor that if, in con¬ 
nection with a sale of property, title passes outside of the 
District, the profit is not income from District sources even 
though the purchaser is a District resident. (Compare 
Eastman Kodak Company v. District of Columbia, 131 F. 
2nd, 347; 76 U. S. App. D. C. 339; Washington Petroleum 
Products v. D. of C., 75 W. L. R. 573). 

Accepting therefore, the premise that place of origin is 
not the residence of the original payor, it might be said to 
refer to the place of receipt by the alleged taxpayer. In 
that event, it is clear that all payments here involved hav- 
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li»<c actually been made and received outside of the District, 
the decision of the Board below is wrong. No collection 
was made by petitioner from anyone in the District of Co¬ 
lumbia. In this connection it is also clear, notwithstanding 
the Board’s Conclusion of Law (App., p. 6) that petitioner 
received film rentals “from the District of Columbia 
Branch” of Distributor, the findings of the Board and all 
of the testimony on the question are specifically to the con¬ 
trary (Finding 5, App., p. 4): “There was not ever a sepa¬ 
rate accounting for the District of Columbia business.” 
(Testimony of witnesses Halliday and Viersdorf that all 
rentals received by Distributor went to Producers Settle¬ 
ment Corporation, payments were made on orders from 
the New York office, and on a national basis—(App., p. 13). 

If neither residence of the original payor nor location of 
receipt is to be taken as the place of origin, the third and 
natural alternative is that the source of income is the place 
where the alleged taxpayer earns that income. Under this 
alternative, which we believe to be correct in this case, peti¬ 
tioner did not earn any income in the District of Columbia 
excepting to the extent income flowed in three of the fiscal 
years from operation of the Avalon Theatre. 

While the distribution contract provided for bare reten¬ 
tion of title to the films and an obligation to return them 
on termination of the contract, the conclusion is inescapable 
that petitioner only retained complete ownership and con¬ 
trol over negatirrs . and Distributor was to all intents and 
purposes the owner of the prints which were used in the 
District of Columbia. 

That Distributor so regarded itself is demonstrated by 
its complete independence of action with respect thereto, 
iis ordering direct from Ace Laboratories the prints it 
needed without limit and without consulting Petitioner, in¬ 
clusion of their value in its personal property tax returns, 
the carrying of insurance to protect itself on that value, 
and the collection of the junk value for those films no longer 
fit for use. 





11 


The Board below may well be technically right in refer¬ 
ring to the films as petitioner’s property, as petitioner did 
have naked legal title to them, but it made no “use” of 
them here, and such “use” was entirely at the direction, 
under the control, and for the benefit of, Distributor. Such 
use was Distributor’s only business and substantial source 
of income. 

The only citation of authority in the opinion by the 
Board below is Sabatini v. Commissioner of Internal Rev¬ 
enue, 98 Fed. 2d 753 (Second Circuit 1938). That case 
arose under Sec. 119(a)4 the Internal Revenue Code (26 
U. S. C. A. 119(a)(4)), specifically defining as gross income 
from sources within the United States “Rentals or royal¬ 
ties from property located in the United States * * # ,” in¬ 
cluding rentals or royalties for the use of or for the privi¬ 
lege of using in the United States, patents, copyrights, 
secret processes and formulas, good-will, trade-marks, 
trade brands, franchises, and other like property. 

In the cited case, a non-resident alien author had sold 
publishing* and motion picture rights in his literary cre¬ 
ations to an American publisher and motion picture com¬ 
pany. He took the position that he could not be taxed on 
the proceeds because he had sold the rights outside of the 
United States. The Court concluded, however, that the 
payments made to him were royalties within the meaning 
of Section 119, and upheld the claim for tax. 

While Title 47, Section 1504 of the D. C. Code includes in 
its general definition of gross income, income derived from 
the use of personal property and rent and royalties, the 
restriction in taxing a corporation on such gross income 
from “sources within the District of Columbia” must pre¬ 
suppose the taxed corporation using or renting the prop¬ 
erty in the District or receiving a royalty for its use there, 
otherwise Congress would have specified to the contrary. 

The District of Columbia does not have a local copyright 
law. It therefore cannot be said that the District has af¬ 
forded any benefit to petitioner such as the National Copy- 
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rig-lit- Law affords to nonresident aliens when they bring 
their literary products to this country. The protection ot‘ 
the National Copyright Law is ample justification for the 
United States taxing aliens on their royalties. The cited 
case, however, has no application here as no royalty was 
specifically paid for use of the property in the District of 
Columbia. Distributor unquestionably received a benefit 
from the District in being permitted to bring the pictures 
here for exhibition in the normal conduct of its business. 
Distributor has properly been taxed on the rentals it has 
received. 

II. Petitioner May Not Be Held Liable for Tax in the Dis¬ 
trict of Columbia Merely Because Distributor, Its 
Wholly Owned Subsidiary, Derived Income from Dis¬ 
trict of Columbia Sources. 

The acquisition by petitioner of Distributor’s stock in 
1025, the practice followed by petitioner of having Dis¬ 
tributor distribute its pictures, and execution of the distri¬ 
bution contract in question, all antedated the enactment of 
the District Income Tax Law. There can be no suggestion 
that the practice followed was adopted by petitioner to 

defeat the collection bv the District of income taxes. Cases 

% 

holding that corporate entities will be ignored when availed 
of to defeat taxes are therefore not pertinent and will not 
be discussed. 

Fletcher Cyc. Corporations, Vol. 1, Section 25, states the 
fundamental rule that the corporation is an entity distinct 
from its shareholders even though the owner of the entire 
capital stock of a corporation is another corporation, citing 
('a anon Manufacturing Company v. Cudahy, 267 U. S. 333, 
45 Sup. Ct. 250; and Peterson, et al. v. Chicago, Rock Island 
and Pacific Railroad Company , 205 U. S. 364; 27 Sup. Ct. 
513. 

Merle ns Law of Federal Income Taxation (Sec. 61.02, 
61.07) in discussing the matter from the standpoint of tax¬ 
ation states that despite various exceptions which have 
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been carved out of the general rule the doctrine of cor¬ 
porate entity is one of substance and validity and should 
not he lightly disregarded. 

In Louis TT\ Gmibif . 41 B. T. A. 884, 887, the Board of Tax 
Appeals said: 

“There is always a difficulty in knowing when a cor¬ 
poration is to he recognized as a separate taxable per¬ 
son and when it is to be regarded as a mere formality, 
('ases can be found pointing each way, and always the 
circumstances deprive the holding of universal sig¬ 
nificance. There is no absolute. However, the general 
rule is that the corporation is recognized and that its 
treatment as a mere form is exceptional.” 

Bee also Burnet v. Commonwealth Improvement Co., 287 
IT. S. 415, 53 Sup. Ct. 198. 

While the Board below in its opinion does not justify its 
conclusion on the basis of the intercorporate relationship, 
the effect of the decisions is to completely ignore the sepa¬ 
rate entities and attribute to petitioner the District of Co¬ 
lumbia activities and income of its subsidiary. This, we 
say, is not justified by the Income Tax Law, any applicable 
authority, or any circumstance to be found in this case. 

III. The Terms of the Contract Do Not Justify the Board’s 
Conclusion that the Consideration Received by Peti¬ 
tioner in New York for Pictures Produced Elsewhere 
Was Income from District Sources. 

The contract, by its terms, and the parties by their con¬ 
duct, recognize the independence of each. 

Petitioner’s only obligation was to make available to 
Distributor such number of positive prints of photoplays 
as might be required. 

Distributor’s obligations were these: 

(a) to pay to petitioner 80 per cent of the gross film 
rentals collected by Distributor; 
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(b) to pay all expense in connection with the distribu¬ 
tion and/or exploitation, and/or national advertis¬ 
ing, recouping from petitioner’s 80 per cent, 50 per 
cent spent by Distributor for national advertising; 

(c) to manufacture and distribute all lithographs, press 
sheets and advertising without obligation to account 
to petitioner for receipts from the sale of lithographs 
and advertising matter; 

(d) to return to petitioner all prints upon expiration or 
termination of the agreement or when no longer re¬ 
quired for distribution (See again Board’s Finding 
G, App., p. 4. Actually films were always junked 
by the Distributor and Distributor received payment 
for the junk value); 

(e) to make necessary reports to petitioner; and 

(f) not to hold itself out as agent or representative of 
the petitioner. 

The agreement also specifically provides that it does not 
constitute a partnership between petitioner and Distributor 
(Par. 7, Pet.’s. Ex. 14, App., p. 26). 

Adverting again to the fact that Distributor made con¬ 
tracts with theatres for exhibition on both a flat rental and 
a percentage basis, it is readily seen that it was most nat¬ 
ural for Distributor to agree to pay petitioner on a per¬ 
centage basis. Necessity of “division” does not, however, 
bring petitioner into the District nor justify even the sug¬ 
gestion that it received money in the District. 

The effect of such a percentage arrangement has been 
heretofore considered by the Supreme Court in its decision 
in James v. United Artists. 805 U. S. 410, 415, 59 Sup. Ct. 
272. 275. The Statute of West Virginia, levying a tax upon 
every person engaged within the State in the business of 
collecting income from the use of real or personal property, 
was involved. United Artists, also a motion picture dis¬ 
tributor, did not have an office or place of business in the 
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State but distributed pictures there through contracts ob¬ 
tained by travelling representatives, the film being shipped 
from an exchange of United Artists outside of the State to 
theatres within the State. If the consideration agreed to 
be paid by the theatres was on a percentage basis the the¬ 
atres undertook to segregate United Artists’ percentage 
and hold it “in trust” and pay it over to United Artists 
• , ut at the catx in which the exchange was located 
from which the theatre was served. All payments were 
sent by the theatres to exchanges outside of the State. The 
Court held, that United Artists was not subject to the tax, 
stating: 

“The contract requirement that the exhibitor is to 
set apart the appellee’s percentage of the gross re¬ 
ceipts ‘in trust’ is a familiar device for securing pay¬ 
ment to the appellee in the event of the exhibitor’s 
financial embarrassment. But it does not make the 
exhibitor appellee’s agent, nor does it dispense in law, 
more than it has in fact, with the performance of the 
former’s obligation to make all payments to appellee 
without the State. The emphasis placed by ^ 2 and its 
various subsections on the carrying on of business or 
other specified activities within the State as the condi¬ 
tion of laying the tax, and the fact that the exhibitors’ 
receipts are taxed in their hands under ^ 2(g), lead to 
the conclusion that there was no legislative purpose in 
cases like the present to tax gross receipts apart from 
the business or activity of collecting them, carried on 
within the State. We cannot say that the Court below 
was wrong in that conclusion.” 

CONCLUSION. 

In conclusion, it is respectfully submitted that the Con¬ 
clusions of Law, Opinion, and Decisions of the Board of 
Tax Appeals are erroneous, and this Court should reverse 
said Decisions and hold that the only income derived by 
Petitioner from sources within the District of Columbia 
and subject to income tax by the District of Columbia in 
the fiscal years involved was the income it derived from 
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ownership and operation of the Avalon Theatre during the 
fiscal years 1941, 1942 and 1943; and that no part of the 
payments received by it pursuant to the contract between 
it and Distributor for the national distribution of its pic¬ 
tures by Distributor is subject to the Income Tax Law of 
the District of Columbia. 

Lawrence A. Baker, 
Attorney for Petitioner, 
730 Fifteenth Street, 
Washington 5, D. C. 

Of Counsel: 

Baker, Selby & Ravenel, 

730 Fifteenth Street, 

Washington 5, D. C. 
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Findings of Fact and Conclusions of Law 

FINDINGS OF FACT 

1. Petitioner is a Delaware Corporation, organized in 
1923. During the years here involved, namely the fiscal 
years ended August 31, 1941, August 31, 1942, August 31, 
1943 and August 31, 1944 it had its principal office in New 
York. 

2. During these years, its principal business was the 
production of motion pictures in California. In addition, 
it owned or leased a number of theatres in various states 
including one theatre in the District of Columbia known 
as the Avalon Theatre. It disposed of the Avalon Theatre 
in the fiscal year 1943 and since that time it has not owned 
or operated any theatre in the District of Columbia. 

3. In 1915 Vitagraph, Inc., a corporation, was organized 
under the laws of New York. Its name was subsequently 
changed to Warner Bros. Distributing Corporation. It 
will be hereinafter referred to as the Distributor. During 
the fiscal years here involved, petitioner owned all of the 
stock of the Distributor. During that period the Distribu¬ 
tor operated 31 film exchanges in 24 states and the District 
of Columbia. The territory embraced by the District of 

Columbia exchange included the District of Colum- 
11 bia, Maryland and Virginia, and a few counties in 
States adjacent thereto. An exchange is an office 
maintained by a particular motion picture distributor out 
of which it sends the films to the various exhibitors and to 
which the exhibitors send them back to be re-distributed 
to other exhibitors. 

4. Under date February 27, 1938, petitioner and the Dis¬ 
tributor entered in New York into an agreement whereby 
petitioner granted to the Distributor the right and license 
to distribute throughout the territory of the United States 
and Canada only all photoplays and trailers produced by 
or for petitioner, for a consideration of 80% of the gross 
film rentals received by the Distributor from the exhibition 
or distribution of said photoplays; the Distributor agreed 
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to pay all expenses of distribution and national advertis¬ 
ing, and was given the right to deduct from petitioner's 
80% of the film rentals, 50% of the sums paid by the Dis¬ 
tributor for national advertising; the Distributor was given 
the right to cause to be manufactured and distribute all 
lithographs, press sheets and advertising matter which 
were required by it, and to retain all receipts from the sale 
thereof; petitioner agreed to lease to the Distributor as 
many positive prints as might be required for each photo¬ 
play ; it was agreed that legal title to such prints should at 
all times remain in petitioner and the Distributor agreed to 
return all such prints to petitioner upon the termination of 
the agreement or when Distributor should no longer require 
them for distribution. The Distributor agreed to forward 
to petitioner such reports and at such time as petitioner 
might request. 

The agreement provided that it should become effective 
as of February 27, 1938, and should remain in force until 
terminated by either party on two months notice. The 
agreement further provided that it in no wise constituted 
a partnership between the parties thereto, that the Dis¬ 
tributor was not the representative or agent of petitioner, 
and the Distributor agreed not to so hold out. The 
12 agreement canceled a certain prior agreement of 
1933 between the same parties. It was in force dur¬ 
ing all of the fiscal years here involved subject to an amend¬ 
ment not material to this proceeding, with regard to one 
picture. 

5. After the pictures were produced by petitioner, the 
negatives of the completed pictures, after editing and cut¬ 
ting, were shipped to Ace Film Laboratories, a wholly 
owned subsidiary corporation of petitioner. Thereafter 
the procedure was as follows: 

The Distributor informed the Ace Film Laboratories of 
the number of prints it required and of the exchanges to 
which the prints of the picture should be shipped. Ace 
made and shipped the prints accordingly. The Distributor, 
maintaining a sales organization through its local ex- 








changes, solicited contracts with operators of theatres to 
exhibit the pictures, either at a fixed price or on a division 
or percentage basis. These contracts were forwarded lo 
the Distributor in Xew York for approval and, if approved, 
were then performed by the exchanges. 

The film rentals were deposited by each exchange in Dis¬ 
tributor's bank account, at the point where the exchange 
was situated. These accounts were controlled from Xew 
York. The various exchanges received instructions only 
from the Distributor. Each of the exchanges had a bank 
account in which the Distributor’s Xew York office from 
time to time made deposits, of which the exchange was 
advised. The purpose of this account was to cover local 
expenses of the exchange. In the Xew York office of the 
Distributor, accounts were kept showing all billings and 
receipts from distribution of petitioner's pictures. The 
Distributor periodically determined what amount was due 
to the petitioner on a national basis, and credited petitioner 
with that amount. There was not ever a separate ac¬ 
counting for the District of Columbia business. At various 
times, upon the request of petitioner, the Distributor 
13 made payments to petitioner through the Producer 
Settlement Corporation, a subsidiary of petitioner, 
which was used as a clearing house between the two cor¬ 
porations. 

6. Eventually the films were sold as junk to 'Warner 
Bros. Cellulose Products, Inc., another subsidiary, which 
recovered the silver and paid the Distributor therefor. The 
Distributor did not remit to petitioner or credit its ac¬ 
count with petitioner with the amount so received. 

7. Petitioner and the Distributor had separate offices, 
separate officers and separate Boards of Directors. Only 
two members of either board served on the other and the 
only executive positions held by the same persons in the 
two companies were those of secretary, and one assistant 
secretary, treasurer (as to one) and controller (as to the 
other). 
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8. During the years involved petitioner did not maintain 
any office in the District of Columbia, except the theatre 
manager's office in the Avalon Theatre, nor was it listed 
in the District of Columbia telephone directory. All of its 
pictures were distributed as hereinbefore stated. During 
those years the Distributor did not distribute any pictures 
except those produced by or for petitioner, with one or 
two exceptions. 

9. For each of the years involved herein tlie Distributor 
filed income-tax returns with the Assessor for the District 
of Columbia, in which it reported, among other things, its 
gross billings, and claimed as deductions therefrom the 
amounts paid to petitioner under the agreement of Feb¬ 
ruary 27, 1938, above referred to. During these years if 
also filed personal-property tax returns with the Assessor 
for the District of Columbia, including therein the average 
amount of the film value held by it in the District of 
Columbia. 

10. Petitioner filed income-tax returns with the Assessor 
for the District of Columbia for the fiscal years ended 

14- August 31, 1941, 1942 and 1943 in which it reported 
as gross receipts from District of Columbia sources 
only iho receipt of the Avalon Theatre. It filed no return 
in the District of Columbia for the fiscal year 1944 until 
called upon by the Assessor to do so. The Assessor made 
deficiency assessments against petitioner for the fiscal 
years 1941. 1942 and 1943, upon the ground that additional 
taxes were due by reason of the transactions between the 
petitioner and the Distributor with regard to the rentals 
paid by exhibitors of petitioner’s films in the District of 
Columbia, and, upon the same ground, made assessments 
against petitioner for the fiscal year 1944. Petitioner paid 
these assessments as follows: 


Fiscal year 
ended 
August 31 

Additional tax 

Interest 

Totn 1 

Onto paid 

1041 

$1,528.21 

$360.14 

$1,888.35 

Doe. 10. 1042 

1942 

2,926.97 

338.53 

8.265.50 

Dec. 10. 1043 

1943 

3,867.58 

193.38 

4,060.06 

May 16. 1944 

1944 

2,999.49 

178.95 

3.178.44 

Sep. 19, 1045 
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On November 5, 1045 it filed claims for refunds thereof, 
which were denied on November 8, 1945. Appeals from 
the action of lhe Assessor in denying the claims for refunds 
were filed with this Board on January 22, 1946. 

11. At the hearing it was stipulated hv the parties that 
if petitioner is taxable at all in the District of Columbia 
for income taxes growing out of any operations for the 
fiscal years ended 1041. 1942, and 1943 other than the oper¬ 
ation of the Avalon Theatre, the figures arrived at by the 
District are correct, and that if it is liable at all in tho Dis¬ 
trict of Columbia for income tax for the fiscal year ended 
in 1044, the figures arrived at by the District are correct. 

15 CONCLUSIONS OF LAW 

1. Petitioner derived income from District of Columbia 
sources in the fiscal years ended August 31, 1941, August 
31, 1942, August 31, 1943 and August 31, 1044, by reason 
of film rentals received by it during each of those years 
from the District of Columbia branch of Warner Bros. Dis¬ 
tributing Corporation, previously known as Vitagraph, 
Inc. 

2. The action of the Assessor in denying petitioner's 
claims for refunds was correct, and should be affirmed. 

Lawrence Koenigsberger 
Member Sole . 

Board of Tax Appeals for 
the District of Columbia 

#'• * • • » • * • * 

16 Feb 18 1947 
Docket Nos. 927 and 928 

Opinion 

Title II, section 2(b) of the District of Columbia Rev¬ 
enue Act of 1939 (53 Stat. 10S7; D. C. Code 1940, Title 
47-1502-b) levies a tax upon “the taxable income from Dis- 
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trict of Columbia sources” of every corporation not ex¬ 
pressly exempted. “Taxable income” is defined to be the 
amount of the net income in excess of certain credits 
(par. c) and net income is defined as gross income less cer¬ 
tain deductions (sec. 3; Code Section 47-1503). “Gross 
income” is defined by section 4(a) (Code Section 47- 
1504-a) to include, among other things, income derived 
from professions, vocations, trades, businesses, commerce, 
or sales or dealings in property, whether real or personal, 
growing out of the ownership, or use of, or interest in such 
property; also from rent, royalties, dividends, securities, 
or transactions of any business carried on for gain or 
profit, or gains or profits, and income derived from any 
source whatever. In the case of corporations “gross in¬ 
come" includes only gross income from sources within the 
District of Columbia (sec. 4-h; Code sec. 47-1504-b). 

Petitioner, Warner Bros. Pictures, Inc., before and dur¬ 
ing the taxable years here involved, was engaged in the 
production of motion pictures with the ultimate aim 
17 of deriving income from the exhibition thereof to 
the public. It accomplished this purpose through its 
own activities and those of a group of wholly owned sub¬ 
sidiaries. The photoplays were enacted and photographed 
in California by petitioner. The negatives were then sent 
to the Ace Laboratories in Brooklyn, a wholly owned sub¬ 
sidiary of petitioner, which made the required number of 
positive prints. Pursuant to an agreement made February 
27, 1938 between petitioner and Warner Bros. Distributing 
Corporation (formerly Vitagraph, Inc.) hereinafter re¬ 
ferred to as the Distributor, the films were then sent by 
Ace Laboratories to the Distributor. The Distributor 
operated 31 film exchanges in 24 states and the District of 
Columbia through which it made contracts with the exhibi¬ 
tors in the various territories covered by those exchanges, 
for the exhibition therein of the films. The contracts be¬ 
tween the Distributor and the exhibitors were in all cases 
sent to New York for approval. The amounts received by 







the Distributor from the exhibitors in the District of Co¬ 
lumbia, as was the case throughout the country, were trans¬ 
mitted by the District of Columbia branch or exchange of 
the Distributor to the Distributor's main office in New York 
and were transmitted by that office to petitioner’s principal 
office in New York, through The Producers Settlement Cor¬ 
poration, a wholly owned subsidiary of petitioner. When 
the films were no longer useful for exhibition purposes the 
Distributor sent them to the Warner Bros. Cellulose Prod¬ 
ucts Corporation, a subsidiary, which recovered the silver 
and paid the Distributor therefor. 

Pursuant to the agreement of 1938 between petitioner 
and the Distributor all photoplays produced by or for peti¬ 
tioner were distributed through the Distributing Corpora¬ 
tion. which remilted to petitioner SO/P of film rentals, less 
7i0*/r of the sums paid by the Distributor for national 
IS advertising. Petitioner expressly retained title to the 
films and granted to the Distributor a license to dis¬ 
tribute them in the United States and Canada only. 

This controversy arises out of the assessment by the 
District of Columbia assessing authorities of an income tax 
based on such portion of petitioner’s income as resulted 
from its share of the film rentals received from the Dis¬ 
tributor from the exhibition of petitioner's films in the 
District of Columbia. 

There is no controversy in regard to the amount of the 
assessment. The sole question is whether the petitioner 
was liable for the taxes at all, and it is stipulated that if it 
was, the calculations of the Assessor are correct. 

It will be noted that the statute does not make the tax 
liability of corporations depend on their being either incor¬ 
porated in the District or engaged in business therein. The 
basis of taxability is the source of income in the District, 
(’ode Section 47-1504(b). “Gross income” is defined in 
Code Section 47-lo04(a) as hereinabove set forth. 

The income from the pictures did not arise from their 
production or manufacture alone, but ultimately from 
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licensing them to exhibitors for rentals paid by such ex¬ 
hibitors, which found their way to petitioner through the 
Distributor. Such revenues as petitioner received as the 
result of the exhibition of its films in the District of Co- 
lumbia were income from a District of Columbia source, 
and that would be so whether the income was derived from 
the activities in the District of the petitioner itself, or 
through an agent or a subsidiary, or, indeed, even without 
the presence in the District of such agent or subsidiary, 
since it was the presence of its property in the District 
which gave rise to the income. Compare Sabatini v. Com¬ 
missioner, 98 F. 2d 753. 

The parties having stipulated that if petitioner is 

19 liable at all to taxation by the District for the years 
1941, 1942 and 1943, and is liable to taxation by the 

District for 1944 for any operations other than the Avalon 
Theatre, the amount of tax levied by the District is correct, 
there is no controversy before the Board in regard to allo¬ 
cation or apportionment of gross income or the computa¬ 
tion of net income or of the tax in dispute. 

The action of the Assessor in denying petitioner's claims 
for refunds will he affirmed. 

Lawrence Koenigsberger 
Member Sole , 

Board of Tax Appeals for 
the District of Columbia 

20 Feb IS 1947 

Docket No. 927 

Decision 

This proceeding came on to be heard upon the petition 
filed herein: and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Board, this 18th dav of February, 1947, 

7 * * ' 
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Adjudged and Determined, That the action of the As¬ 
sessor in disallowing the claims of petitioner, Warner 
Bros. Pictures, Inc., for refund of income taxes for the 
fiscal years ended August 31, 1941, August 31, 1942, and 
August 31, 194.’) herein appealed from, be, and it is hereby, 
affirmed. 

Lawrence Koenigsbkrger 
Member Sole. 

Board of Tax Appeals for 
the District of Columbia 

*«*•»••*•*' 
21 Feb 18 1947 

Docket No. 928 

Decision 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Board, this 18th day of February, 1947, 

Adjudged and Determined, That the action of the As¬ 
sessor in disallowing the claim of petitioner, Warner 
Bros. Pictures, Inc., for refund of income tax for the 
fiscal year ended August 31, 1944, herein appealed from, 
be. and it is hereby, affirmed. 

Lawrence Koenigsbkrger 
Member Sole . 

Board of Tax Appeals for 
the District of Columbia 
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II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 
33 Walter S. Halliday 

Direct Examination 

Q. How are you presently employed? A. I am employed 
as Manager of the Tax Department of Warner Bros. Pic¬ 
tures, Inc. 

*##••##### 

Q. When was the corporation formed? A. In April, 
1923. 

Q. Were you then employed by them? A. Yes, sir. 

4S Bv Mr. Baker: 

Q. Were the tax returns prepared and filed undr your 
direction by Vitagraph and by Warner Bros. Pictures Dis¬ 
tributing Company for the fiscal periods 1941 to 1944, in¬ 
clusive, prepared consistently with the provisions of this 
contract? A. Yes. 

The Board: Referring to Petitioner’s Exhibit No. 14? 
Mr. Baker: Referring to Petitioner’s Exhibit No. 14. 

«*#*•♦*#**• 

50 Q. Where is the home office of Vitagraph, Inc. 
and Warner Bros. Pictures, Inc., and was it there 

51 during the fiscal periods 1941 to 1944, inclusive? A. 
The home office is at .321 West Forty-Fourth Street, 

New York City, and it was there during the periods men¬ 
tioned. 

Q. Does that company operate as a separate organiza¬ 
tion? A. Vitagraph, Inc.? 

Q. Yes. A. Yes, sir; it does. 

Q. Does it have its own officers? A. It does. 
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Q. Its own directors? A. It does. 

The Board: What do you mean by directors? 

The Witness: Vitagraph, Inc., has an elective set of 
directors, elected by the stockholders. 

By Mr. Baker: 

Q. Does it employ executives to run the business re¬ 
quired to be performed by it? 

** * # ••##••# 

By Mr. Baker: 

Q. Did it employ executives of its own, and in its own 
name, and pay such executives itself for the tiscal periods 
1941 to 1944, inclusive? A. It did. 

• ••#•••#•# 

53 A. The Distributing corporation requires all of 
its branches located throughout the United States to 
send to its home office at 321 West Forty-Fourth Street, 
New York (’ity, weekly reports of all of its billings. 

The Board: What does that term mean? 

The Witness: To theatre exhibitors for any pictures 
shown by such exhibitors in the various localities, or any 
particular exchange services. These billings are all tabu¬ 
lated and taken up in the general ledger accounts of Vita- 
graph, Inc. When the total from the entire country is 
determined and known from the corelation of the various 
reports and several branches throughout the country, en¬ 
tries are made on the general ledger taking up the total 
amounts of billings as accounts receivable on the debit side, 
and as income from film distribution on the credit side. 
Then, Vitagraph, Inc., proceeds to determine what pro¬ 
portion of those total billings are due to Warner Bros. 
Pictures, Inc., and it causes a journal entry to be made 
debiting its income account and crediting an intercompany 
account, known as Warner Bros. Pictures, Inc. As to this 
particular entry the parent company, or Warner Bros. 
Pictures, Inc., causes a reverse or converse entry to be 
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54 made on its books where it charges Vitagraph, Inc., 
with its portion of film income when reported by 

Vitagraph, Inc., to Pictures, and credits its income account. 
In making settlement for collections that Vitagraph makes 
throughout the territory—I might say there are usually 
two bank accounts in every location in which Vitagraph, 
or rather, in every city in which Vitagraph maintains a 
branch office, or what is commonly known as a film ex- 
change. One of those hank accounts is purely an impressed 
account from which the local manager draws for local ex¬ 
penses and the like. 

The Board: What is that account, a petty cash account? 

The Witness: I would say yes. In other words, the man¬ 
ager is credited with a stipulated sum that varies according 
to the particular exchange. 

The Board: Well, if the answer is petty cash account, 
that is all right. 

The Witness: The other, or major bank account, is an 
account on which the local manager has no authority to 
draw checks or to do anything but to make deposits, and 
under standing instructions, issued by the distributing cor¬ 
porations to the several banks in the various cities, each 
of these banks will forward all of the deposits save the 
stipulated standing balance in those accounts, to New York, 
to the order of Producers Settlement Corporation. 

The Producers Settlement Corporation is really a 

55 clearing house between Warner Bros. Pictures, Inc., 
the producing corporation, and Vitagraph, Inc., or 

Warner Bros. Pictures Distributing, the distributing cor¬ 
poration. 

The Board: What did you call this outfit? 

The Witness: Producers Settlement Corporation. And 
instructions from Vitagraph, Inc., usually in the form of a 
letter addressed to Producers Settlement Corporation, 
Vitagraph, Inc., will, at the request of Warner Bros. Pic¬ 
tures Producing Corporation instruct the Producers Set¬ 
tlement Corporation to pay stipulated sums to Warner 
Bros. Pictures. 
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Usually these payments are in round amounts and might 
vary anywhere from $400,000 a week to a million dollars a 
week, according to the manner in which Vitagraph has been 
able to accrue its collections. There is always on the books 
of Vitagraph, Inc., a substantial balance to the credit of 
the producing company, Warner Bros. Pictures, Inc., and 
conversely, there is always on the books of Warner Bros. 
Pictures, Inc., a substantial debit or accounts receivable 
balance from the distributing corporation. 

At no time in all of my knowledge of the operation of 
these companies has Vitagraph, Inc., made full, complete, 
and final settlement of the entire company account repre¬ 
senting a payment of all moneys due the parent company 
at any given period. 

By Mr. Baker: 

56 h). Was this method that you describe in effect 

throughout the fiscal periods 1941 to 1944, inclusive? 
A. It was. 

63 By Mr. Baker: 

Q. When was Vitagraph Corporation formed? A. In 
1915. 

Q. The corporation as such was formed in 1915? A. Yes, 

sir. 

Q. Any successive changes in name have not affected the 
fact it has continued as the same corporation down until the 
time it was changed to Warner Bros. Pictures Distributing 
Corporation? A. That is correct. 

Q. Were you associated with Warner Bros. Pictures, 
Inc., when that company acquired an interest in Vitagraph? 
A. Yes, I was. 

Q. When did that occur? A. That occurred in 1925. 

Q. What was the method of acquisition? A. Warner 
Bros. Pictures purchased a controlling interest in the stock 
of the Vitagraph Company of America, and Vitagraph 
Company of America, which also was a motion-picture pro- 
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during company, owned and controlled all of the stock of 
Vitagraph, Inc. Warner Bros. Pictures transferred— 

The Board: Mr. Baker, 1 don’t think I am inter- 

64 estod in the history of this outfit. What T would like 
to know is, during the fiscal years here involved who 

owned the stock of Vitagraph, which of these corporations 
owned the stock of the other. 

By Mr. Baker: 

Q. How was the stock of Vitagraph owned during the 
fiscal period 1941 to 1943, inclusive? A. All of the stock 
of Vitagraph is owned by the parent company, Warner 
Bros. Pictures, Inc. 

The Board: Is, or was, during those years? 

The Witness: Is and was during those years owned by 
Warner Bros. Pictures, Inc. 

By Mr. Baker: 

Q. During the fiscal periods 1941 to 1944, did Warner 
Bros. Pictures, Inc., make any agreements with Vitagraph, 
or with the exchanges operated by Vitagraph, for the show¬ 
ing of pictures in the District of Columbia? A. Yes, they 
did. They made agreements with respect to the Avalon 
Theatre. 

Q. Did it make any agreements other than for the Avalon 
Theatre during that period? A. No, it did not. 

Q. IIow were those agreements, to which Warner Bros. 
Pictures, Inc., was a party, arrived at on behalf of 

65 Warner Bros. Pictures, Inc.? A. The distributing 
department of Warner Bros. Pictures, Inc., required 

so many pictures for display at the Avalon Theatre in the 
District of Columbia and it negotiated for such pictures a< 
it desired from Vitagraph, and it also negotiated with other 
outside distributors, such as Paramount, Metro, R. K. 0., 
and others, and contracted for whatever pictures it desired, 
and that those companies were able to make available to it 
for exhibition at the Avalon Theatre. 




16 


Q. Then, the Avalon Theatre was assigned pictures which 
were not distributed through Vitagraph, as well as pictures 
that were distributed through Vitagraph? A. That is 
correct. 

The Board: Assigned Warner Bros, pictures, as well as 
pictures that were not Warner Bros.? 

The Witness. That is correct. 

***#♦•*<»** 

Q. In your experience and knowledge of the manner in 
which Warner Bros. Pictures, Inc., does business, tell us 
how the pictures that are produced by Warner are 

66 handled physically, to whom they are shipped ? A. 
The pictures are produced at studios in the State 

of California, principally at studios in Burbank, California. 
The negatives of the completed pictures, after editing and 
cutting, are shipped to the Ace Film Laboratories— 

The Board: When the pictures are physically ready to 
be exhibited, where do they go, from a manufacturing 
standpoint ? 

The Witness: When the pictures are physically ready to 
be exhibited they are shipped from the laboratory to the 
various exchanges or branch offices of the distributing cor¬ 
poration, who in turn makes them available to the theatre 
exhibitors in the area served. 

By The Board: 

Q. Let me ask you this, Mr. Halliday. These things you 
call exchanges, would I be correct if I were to define an 
exchange as an office maintained by a particular motion- 
picture distributor out of which he sends the pictures or 
films to the various exhibitors, and to which the exhibitors 
send them back to be redistributed to other exhibi- 

67 tors in other cities ? A. I would say that is substan¬ 
tially correct. 

Q. It is not a separate business enterprise; it is a place 
where these pictures can clear? A. Well, an exchange is 
what you might say is a distributing point. 
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Q. I mean, it is not a separate business enterprise. A. 
Yes, it is. 

Q. It is not separate as distinguishd from the branch 
office, is it ? A. No, it is not. 

By Mr. Baker: 

Q. It is a place where Vitagraph receives a shipment of 
films from Ace Laboratories in Brooklyn, New York? A. 
That is correct. 

Q. Now, from the time that a shipment of film is made 
from the Ace Laboratories in New York, does Warner Bros. 
Pictures, Inc., exercise any physical control over them? A. 
No, none whatever. 

Q. Is Ace Laboratories in Brooklyn an operation of 
Warner Bros. Pictures, Inc., or of Vitagraph? A. Ace 
Laboratories is a corporate body, the stock of which is 
owned by Warner Bros. Pictures, Inc. 

*##**•#*#* 

6S Q. Ace Laboratories then ships to the exchanges 
on orders given to Ace Laboratories bv whom? A. 
By Vitagraph, Inc. In other words, once the negative is 
placed in the hands of the laboratory company, Ace Film 
Laboratories, Vitagraph, Inc., informs the laboratory as 
to how many prints it will require to service the national 
territory, as well as to what points those jirints of any 
given picture shall be shipped. Vitagraph, Inc., sends this 
order to the laboratory to ship the prints. 

Q. Does Warner Bros. Pictures, Inc., intercede at any 
point in that physical routine or have any control over the 
films once they are delivered to Ace Laboratories? A. No. 
it does not; although under the terms of the contract— 

Q. Well, the contract speaks for itself. That is all right. 
Are there any exceptions to the procedure that you refer 
to? A. None that I have ever known of. 

Q. If there were exceptions, do you believe you would 
have known about them? A. Yes, I do. 

Q. Has Warner Bros. Pictures, Inc., ever indulged at any 
time, or did they indulge during the years 1941 to 1944, 
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inclusive, in the distribution of any pictures for them¬ 
selves? A. No, they did not. 

69 Cross Examination 

*#*•*»#«## 

76 Q. Mr. Hallidav, was the corporation formerly 
known as Vitagraph, Incorporated, engaged in any 
other business during those years last referred to than that 
of distributing motion-picture film? A. No. 

78 A. No individual print, as such, is insured, but we 

79 do carry blanket insurance, “we” in this instance 
being Vitagraph, Incorporated. 

-»*#•••#•*# 

82 Q. Your testimony was, I believe, and you may 
correct me if I am wrong, that no pictures produced 
bv Warner Bros. Pictures were distributed bv anv other 

* i * 

distributor during those tax vears in the District of Co- 
lumbia other than Vitagraph? A. That is correct. 

Q. Did Vitagraph distribute any pictures for any other 
producers than Warner Bros, during those years? A. I 
believe there were one or two pictures produced by inde¬ 
pendent individuals who contracted with Vitagraph to dis¬ 
tribute their pictures throughout the country. 

Q. In those arrangements and under those circumstances, 
was the Warner Bros. Pictures Corporation involved in any 
manner in those arrangements with the independent pro¬ 
ducers? A. No, the contract for distribution would be a 
contract for distribution by and between Vitagraph, the 
distributor, and the producer of the picture. 

Q. Do you know of your own knowledge when the Vita¬ 
graph Company first distributed in the District of Columbia 
the pictures produced by Warner Bros.? A. I cannot state 
the day or year. Vitagraph has been distributing pictures 
produced by Warner Bros, in the District of Columbia for 
a great many years. 
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S3 Q. For a number of years prior to 1941? A. Yes. 

Q. How many years would you say before 1941, 
if you know, approximately? A. I would say dating almost 
back to the original date of organization of Vitagraph. 

«:*•***#*•• 

So Redirect Examination 
By Mr. Baker: 

( t ). Mr. Walker asked you whether it was a fact, and you 
testified that it was, that something under SO percent of 
all of the revenues received by Vitagraph in the District 
of Columbia eventually reached Warner Bros. Pictures, Inc. 
Do you know whether or not those revenues were received 
bv Warner Bros., and whether thev were marked to indi- 
cate the source from which they came? A. They were not 
so identified. 

Q. 1 ask you, do you know. A. I do know. 

Q. If they were not so marked, what was the character 
of the notice given to Warner Bros. Pictures, Inc., by Vita¬ 
graph when Warner Bros. Pictures, Inc., received a pay¬ 
ment from Vitagraph? What was the type or form of the 
notice in explanation of the remittance? A. It was just so 
many dollars on account. 

Q. On account of what ? A. On account of moneys due 
io Warner Bros. Pictures from national distribution. 

##*#*•**** 

S6 By the Board: 

*********** 

ST Q. To what extent were the directors of Vitagraph 
the same as the directors of Warner Bros. ? A. The 
secretarial and financial officers were the same. 

Q. What were the names ? Name the officers. You mean 
the secretaries were the same? A. The secretary of both 
corporations was the same. The assistant treasurer and 
the treasurer in both corporations were the same. All 




managerial and policy-making officers were separate and 
distinct. 

(,). How about the president? A. The president was not 
the same. 

Q. How about the vice-president ? A. The vice-president 
was not the same. 

Q. To what extent were the directors the same? 

88 A. There were two directors of Warner Bros. Pic¬ 
tures who were also directors of Vitagraph Corpo¬ 
ration. 

Q. llow many directors of the distributors were also di¬ 
rectors in Warner Bros.? A. Two. 

Q. I think you testified that there had been some sort of 
change during these years when the Warner Brothers ex¬ 
ercised some kind of physical control over these films in 
the hands of Vitagraph. A. Xo, sir: I did not. Warner 
Bros, never exercised any control, and never has exercised 
any control over the film in the hands of Vitagraph, Inc., 
after the time of delivery to Vitagraph, Inc., to and includ¬ 
ing the time the films are salvaged as junk. 

Q. By whom are they salvaged as junk? A. Vitagraph, 
Incorporated, salvages them. 

Q. Don’t they return them to Warner Bros.? A. Xo. 
Warner Bros, does have a right under the contract to de¬ 
mand their return, but in actual practice they are sent to 
a cellulose silver recovery corporation. 

Q. Who gets the proceeds from that? A. Vitagraph, 
Incorporated. 

Q. What does it do with it? A. As far as I know, it re¬ 
tains it. 

Q. Xotwithstanding the fact the title to the film 

89 remains in Warner Bros.? A. I am under that im¬ 
pression. I am not too certain of it, sir. 

Q. When the film is worn out it is in Vitagraph’s hands, 
is that correct ? A. That is correct. 
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Q. What does Vitagraph do with it? A. Ships it to 
Warner Bros. Cellulose Products, Inc. 

Q. Does Vitagraph get paid for that? A. Yes, it 

90 does. 

Q. What does it do with the proceeds? A. Re¬ 
tains it. 

Q. Doesn’t give it in any fashion to Warner Bros.? A. 
Xo, it does not. 

Q. In other words, all of the profit is the profit of Vita¬ 
graph? A. Yes. 

********** 

91 Redirect Examination 

**•*####*# 

Q. How many directors did each corporation have dur¬ 
ing the years 1941 to 1944, inclusive, at any one time? A. 
There were eleven directors of Warner Bros. Pictures, Inc., 
during the years involved. There were five directors of 
Vitagraph, Incorporated. 

****#•*#*# 

94 Fred W. Veiersdorf 

*****####* 

Direct Examination 

Q. What is your present employment? A. Branch man¬ 
ager of Warner Bros. Pictures Distributing Corporation. 

********** 

95 A. Since 1936, as branch manager. 

Q. In your capacity as branch manager, how many 
persons are under your direction, approximately? A. Ap¬ 
proximately forty. 

##*#****#* 

96 Q. Operating in this territory that you described, 
what was the first step taken by your subordinate 

under your direction to obtain the showing of a picture in 
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the District of Columbia or other part of your territory? 
A. Well, we are advised by the New York headquarters 
that we will have the distribution of a picture for what we 
refer to as the national release date, March 1, or June 1, 
as the time might be, and the sales personnel will then ap¬ 
proach the theatres in those States that I have described, 
and the District of Columbia, and arrange for their exhibi¬ 
tion in the theatre as to the number of days or weeks, and 
the terms agreed upon. They return those applications or 
contracts to me, and I will forward them to New York. 

Q. You referred to the origination of the instructions 
in the New York headquarters. What headquarters is that, 
what company? A. That is the headquarters of Warner 
Bros. Distributing Warner Bros. Pictures Distributing, Inc. 

Q. During the years 1941 to 1943, would that have been 
the Vitagraph Company? A. Yes, sir. 

Q. Did any instructions during those years come 
97 to you at any time concerning the distribution of 
pictures that originated in any other office than Vita- 
graph or Warner Bros. Pictures Distributing Corporation? 
A. No. 

0. Did vou receive anv orders of anv kind concerning the 
release or distribution of pictures from Warner Bros. Pic¬ 
tures, Inc.? A. No. 

Q. Or from any officer of those companies who was not 
identified with Vitagraph or Warner Bros. Distributing 
Company? A. No. 

*••#••••#* 

100 Q. Tell us, Mr. Veiersdorf, how this form was used 
from 1941 to 1944, inclusive. A. Well, this form of 

contract application is presented by a salesman describing 
the titles of the productions that he and the exhibitor would 
agree to exhibit in this exhibitor’s theatres, and the terms, 
and the time when the theatre would exhibit this pic- 

101 ture. The salesman would return this form to me of 
application for contract, and I would endorse that to 

our home office in New York for their consideration and ap¬ 
proval. 
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The Board: What company? 

The Witness: 321 West ^Forty-Fourth Street, Warner 
Bros. Distributing, Inc.; or prior to that, Yitagraph. Inc. 
Then, on approval there, the form would be returned to us 
and go through our records here. 

( x ). That application would upon being signed become a 
contract, or was there a subsequent document? A. There 
is no subsequent document, after it is approved in New 
York. 

Q. After the form is filled in and sent to New York and 
approved and it comes back to you, what action was taken 
by you looking to the shipment of the film from New York 
or some other exchange so that it would arrive in your ex¬ 
change at the proper time for showing in accordance with 
this agreement? A. We carry in the Washington office a 
supply of our various productions on distribution schedule. 
We carry copies of the prints, and we advise the exhibitor 
of our home office’s approval of the contract for a produe 
tion and that it is ready for his use as agreed, giving him 
notice of the exhibition time, and then we bill the aecoum 
and ship the print in accordance with the time of 
102 showing, whether it would be within three or four 
days or one day, as the case may be, and t he picture 
is exhibited. If the rental is fixed, it is paid for in advance. 
If it is sharing terms, a percentage arrangement, after the 
play-off we determine our share of the receipts and then we 
collect either before or after the showing. 

The Board: Who do you remit to ? 

The Witness: We deposit the money here to our Warner 
Bros. Pictures Distributing Corporation New York account. 
All moneys collected by my office are deposited to their 
credit. 

The Board: "Who makes the transmission to New York, 
you or the bank? 

The Witness: The bank, I presume. 

*••••••••>« 
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105 Q. Mr. Veiersdorf, was it the custom of the branch 
office, through you as manager, to report from time 

to time to Xew York on your sales and collections? A. Yes. 

How frequently did that occur during the years 1941 
to 1944, inclusive? A. Weekly. 

Q. In those weekly reports which were made to Xew York, 
what, in general, was the nature of the information included 
during that particular period? A. We would report the 
amount of business, as determined by the use of our pictures 
in all the theatres in this area, Maryland, Virginia, the Dis¬ 
trict of Columbia, and the adjacent counties of West Vir¬ 
ginia; we would show the total amount of money that we 
collected through exhibition, and as against how much we 
earned by exhibition how much we collected in the same 
seven-day period of time. 

Q. Did those reports contain any breakdown that would 
show how much of that money came from the District of 
Columbia, how much from Maryland, and how much from 
Virginia? A. No. 

Q. The report treated the territory as a whole? A. As 
a unit. 

106 Q. To what office in Xew York was that report 
directed? A. To Warner Bros. Pictures Distribut¬ 
ing, Inc. 

Q. And during the years 1941 to 1943? A. Vitagraph, 
Tnc. 

Q. The account in which you deposited in the bank, over 
which you had no signatory power, was an account which 
received your total collections from the entire district? A. 
Yes. 

Q. Did the deposit records or other records show how 
much of that money came from separate parts of the terri¬ 
tory, or was that simply deposited on a deposit slip which 
showed total collections for your district, for your terri¬ 
tory? A. Well, the only difference would be, I presume, 
whatever the banking requirements are. 

The Board: They break it down into checks? 
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The Witness: Yes, the listing of the checks in the vari¬ 
ous States, for clearing house purposes, I believe. 

By Mr. Baker: 

Q. Did your responsibility cease with respect to that 
bank account when the money went into that account? A. 
Yes, that was my only responsibility. 

The Board: You could not check on it? 

The Witness: Not at all, sir. 

Petitioner’s Exhibit No. 14. 

195 AGREEMENT made this 27th day of February, 
1938, by and Between Warner Bros. Pictures, Tno., 
a Delaware corporation, party of the first part, hereinafter 
called “Producer”, and V itagraph, Inc.. A New York cor¬ 
poration, party of the second part, hereinafter called 
‘ ‘ Distributor”, 

WITNESSETH: 

For and in consideration of the sum of One Dollar in 
hand paid by each of the parties hereto to the other, and 
other valuable considerations, receipt whereof is herebv 
acknowledged, the parties hereto agree as follows: 

1. Producer hereby grants to the Distributor, and the 
Distributor hereby accepts the right, license and privilege 
to distribute and/or exploit throughout the territory of the 
United States of America and Canada only, all photoplays 
and trailers produced by or for Producer and which Pro¬ 
ducer has a right to distribute and/or exploit in the afore¬ 
said territory. 

2. The gross film rentals derived and collected by the 
Distributor from all existing and future contracts of Dis¬ 
tributor for the exhibition and/or distribution of said 
photoplays throughout the said territory shall be divided 
as follows: 

Twenty percent (20%) thereof shall be retained by the 
Distributor and the remaining eighty percent (80%) 





26 


thereof shall be turned over and paid to Producer as and 
when received by the Distributor. 

3. Distributor agrees to pay all expenses of whatever 

nature and kind in connection with the distribution 

196 and, or exploitation and/or national advertising of 
the aforesaid photoplays licensed hereunder, pro¬ 
vided. however, that the Distributor shall deduct and re¬ 
tain for its own use, from the Producer's eighty percent 
(80%) of the gross film rentals, fifty percent (50%) of all 
sums expended by the Distributor for national advertising. 
Distributor shall have the right to cause to be manufac¬ 
tured and shall distribute all lithographs, press sheets and 
advertising matter which Distributor may require, in con¬ 
nection with the distribution, exploitation or advertising of 
said photoplays. Legal title to said lithographs, press 
sheets and advertising matter, shall at all times remain in 
Distributor. All receipts derived and collected by Distrib¬ 
utor from the sale of said lithographs and advertising mat¬ 
ter shall he retained by Distributor, and Distributor shall 
not be under any obligation to account to Producer there¬ 
for. 

4. Producer agrees to lease to the Distributor as many 
positive prints of each photoplay licensed hereunder as 
may he required. Legal title to all positive prints shall at 
all times remain in Producer, and the Distributor agrees 
to return all such prints to Producer upon the expiration or 
sooner termination of this agreement, or when the Distribu¬ 
tor shall no longer require same for distribution purposes. 

5. The Distributor shall forward to the Producer such 
reports and at such times as Producer may request. 

6. This agreement shall become effective as of February 

27th, 1938 and shall remain in force and effect until 

197 terminated by either party upon two (2) months' 
written notice to the other. 

7. This agreement in no wise constitutes a partnership 
between Producer and Distributor. Distributor is not the 
the representative or agent of Producer and agrees not to 
so hold out in any manner whatsoever. 
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8. The agreement between the parties herein of the 26th 
day of August, 1933, is hereby cancelled and terminated, 
except as to photoplays and trailers delivered prior to the 
date hereof, with respect to which said agreement shall 
continue in full force and effect. 

IX WITNESS WHEREOF the parties hereto have 
caused this agreement to be signed by their respective duly 
authorized officers and their respective corporate seals to 
be hereunto duly affixed as of the day and year first above 
written. 

Warner Bros. Pictures, Inc. 

By Sam E. Morris. 

Vitagraph, Inc. 

By Carl Lesserman. 

198 Phone Cable Address 

Circle 6-1000 “Wanewar” 

Warner Bros. Pictures, Inc. 

321 West 44th Street 
New York 18 

Executive Offices 

Legal Department May 1, 1944 

Vitagraph, Inc., 

321 West 44th Street, 

New York City. 

Dear Sirs: 

At the time of our entering into a contract with This Is 
The Army, Inc., dated October 14, 1942, relating to the pro¬ 
duction and distribution and exhibition of the picture “This 
Is The Army” it was not possible to state many of the nec¬ 
essary financial details in definitive terms and for that rea¬ 
son we were obliged to express our intention in general 
terms with an oral understanding that such definitive terms 
would subsequently be supplied in the light of our experi¬ 
ences following the release and distribution of the picture. 
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Similarly we orally agreed with you that the distribution 
contract between us would require amendment with respect 
to the distribution of the picture ‘‘This Is The Army" but 
the details and definitive terms of such amended agreement 
could not be arrived at at that time. 

They have now been definitely fixed. Under date of De¬ 
cember 22,1943, we entered into an exchange of letters with 
This Is The Army, Inc., stating certain definitive terms 
which it was agreed were to be integrated into the 

199 original contract of October 14, 1942. Similarlv we 

v~ 7 • 

would now have vou agree that the distribution con- 
tract between us dated February 27, 1938 shall likewise be 
deemed amended and supplemented by the provisions of 
our contract with This Is The Army, Inc., and ourselves in¬ 
sofar as distribution of the picture ‘‘This Is The Army” 
in the United States of America is concerned. If you agree 
to tlie amendment of your contract as aforestated, you will 
so signify by executing and returning a copy of this letter, 
which will constitute your acceptance of the amendment. 

So far as the contract between us relates to Canadian dis¬ 
tribution through Vitagraph, Ltd., it is anticipated that said 
sub-franchise agreement between you and Vitagraph, Ltd., 
will be correspondingly amended with the following addi¬ 
tion, that print costs of ‘‘This Is The Army” for Canadian 
exhibition, will be paid by Vitagraph, Ltd., and recouped by 
them out of receipts as hereinafter provided. Vitagraph, 
Ltd., shall only retain 20% of the sums received and col¬ 
lected from the Canadian exhibition of the picture plus the 
cost and expense of all negative and positive prints and all 
cost of direct advertising, publicising and exploiting the 
picture in Canada, the cost of checking theatre attendance 
and receipts, and other items contained in paragraph 12, 
sub-section AS of the contract between us and This Is The 
Army, Inc., dated October 14, 1942, as amended, and shall 
remit the balance to This Is The Army, Inc., care of 

200 Francis Gilbert, Secretary, 10 East 40th Street, New 
York, 16, New York. 
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We would request you to have the signature of Vitagraph, 
Ltd., appended to this letter as evidence of its acceptance 
of this amendment. 

Yours very truly, 

Warner Bros. Pictures, Inc. 
Stanleigh Friedman 
Vice President 

Accepted: 

Vitagraph, Inc., 

By Benj. Kalmers 

Accepted: 

Vitagraph, Ltd., 

By Benj. Kalmers 
SPF:ES 
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United States Court of Appeals 

For the District of Columbia 


Warner Bros. Pictures, Inc., Petitioner, 

v. 

District of Columbia, Respondent.' 


ON. PETITIONS FOR REVIEW OF DECISIONS OF T HE BOARD 
OF TAX APPEALS FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR RESPONDENT 


IN THE 


“During the years in question, Distributor filed in¬ 
come tax returns in the District of Columbia and paid 
the taxes due on said returns. Said returns reflected 
the payments made by Distributor to petitioner under 
the contract, and were prepared in accordance with 
the contract (App., p. 5; Board’s Finding 9, App., 
p. 11).” (Pet’s, b. p. 5). 


COUNTERnSTATEMENT OF THE CASE 


In its statement of the case, petitioner says that: 

t 
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Of course, petitioner did not mean to imply by the above 
quotation, nor is it a fact, that Distributor paid any District 
income taxes on the amounts paid to petitioner under the 
agreement of February 27, 1938, since those amounts were 
claimed and allowed as deductions in the Distributor’s District 
income tax returns (Tr. 169, 174, 184, 190). As the Board 
stated, “This controversy arises out of the assessment by the 
District of Columbia assessing authorities of an income tax 
based on such portion of petitioner’s income as resulted from 
its share of the film rentals received from the Distributor from 
the exhibition of petitioner’s films in the District of Columbia” 
(App. 8). 

It was stipulated at the hearing of these cases that if pe- 
petitioner is liable at all for the fiscal years 1941, 1942, and 
1943 for District income taxes on any income other than that 
from its operation of the Avalon Theatre the figures arrived 
at by the District are correct, and that if petitioner is liable at 
all for District income taxes for 1944 the tax assessed by the 
District for that year is correct (Tr. 114). It was upon the 
basis of such stipulation that the Board concluded, in its 
opinion, that “there is no controversy before the Board-in re¬ 
gard to allocation or apportionment of gross income or the 
computation of net income or of the tax in dispute” (App. 9). 

Under the contract entered into February 27, 1938, by and 
between petitioner and the Distributor, as the Board found 
(App. 2, 3), petitioner granted Distributor the right and li¬ 
cense to distribute throughout the territory of the United 
States and Canada all photoplays and trailers produced by or 
for petitioner for a consideration of 80% of the gross film 
rentals derived and collected by Distributor from all existing 
and future contracts of Distributor for the exhibition and/or 
distribution of such photoplays throughout said territory; 
Distributor agreed to pay all expenses of whatever nature and 
kind in connection with the distribution and/or national ad¬ 
vertising of the photoplays but was granted the right to deduct 
and retain for its own use, from petitioner’s 80% of the gross 





film rentals, 50% of all sums expended by it (Distributes*) for 

» / 

national advertising; Distributor was given the right to cause 
to be manufactured and to distribute all lithographs, press 
sheets and advertising matter required by it in connection 
with distribution, exploitation, or advertising of such photo¬ 
plays, and legal title to, and receipts'from the sale of, such 
lithographs, press sheets and advertising matter were re¬ 
tained by Distributor; petitioner agreed to lease to Distributor 
as many positive prints of each photoplay as might be re¬ 
quired ; it was agreed that legal title to such prints should at all 
times remain in petitioner, and Distributor agreed to return 
all such prints to petitioner upon the termination of the agree¬ 
ment or when Distributor should no longer require them for 
distribution; and Distributor agreed to forward to petitioner 
such reports and at such times as petitioner might request 
(App. 25, 26). ’ . • 

As the Board further found (App. 3), the agreement pro¬ 
vided that it should become effective as of February 27, 1938, 
and should remain in force until terminated by either party 
on two (2) months’ notice, and that it (the agreement) in 
nowise constituted a partnership between the parties thereto, 
that the Distributor was not the representative or agent of 
petitioner and the Distributor agreed not to so hold out (App. 
26). 


STATUTESINVpLVED 


Sections 2(b) and 4(b) of the District of Columbia Income 
Tax Act are set forth in petitioner’s brief (pp. 6, 7). Section 
4(a) of the Act (53 Stat. 1088, Sec. 47-1504(a), D. C. Code, 
1940) as amended by the Act of February 2, 1942 (56 Stat. 43, 
Sec. 47-1504(a) D. C. Code, 1940, Supp. V) is also involved. 
It reads, insofar as here pertinent, as follows: 


“Definition.—The words ‘gross income’, as used 
in this title, include gains, profits, and income derived 
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from # * * dealings in property, whether real or per¬ 
sonal, growing out of the ownership, or use of, or in¬ 
terest in, such property; also from rent, royalties, in¬ 
terest, dividends, securities, or transactions of any 
business carried on for gain or profit, or gains or 
profits, and income derived from any source what¬ 
ever/’ 

SUMMARY OF ARGUMENT 

Of necessity, all income is derived from some source or sources. 
As used in the statute involved, the word “sources” means the 
origin of, or that which gives rise to, the income. 

Once the origin of income has been determined, it does not 
lose its status of being from a particular source either because of 
the manner in which it may be collected or paid or because of 
the location of the recipients of the income. Therefore, in these 
cases, since it is not disputed that the Distributor’s share of the 
gross film rentals which resulted from the rental of petitioner’s 
films in the District was income from sources within the District, 
it follows that petitioner’s share of those same gross film rentals 
was from the same source or sources. 

It is immaterial whether the income in question was “rent” 
or “royalties,” or a combination of the two, or neither, since the 
income was certainly “income derived from * * * dealings in prop¬ 
erty * * * growing out oP petitioner’s “ownership * * * or inter¬ 
est in, such property” within the meaning of Section 4(a), supra. 

Taxation is a practical matter concerned with substance rather 
than form. The substance of the transactions in question was 
that petitioner received income as the result of the rental of its 
films by a subsidiary corporation wholly owned by petitioner, and 
part of that income resulted from the rental of petitioner’s films 
to exhibitors in the District. Consequently, all revenue which 
petitioner received as a result of the rental of its films to exhibitors 
in the District was income from sources within the District, and 
this is true regardless of the manner in which Distributor reported 
or paid over such income to petitioner and regardless of the 




method employed by cither petitioner or its wholly owned Dis¬ 
tributor in making bookkeeping entries of such income. 


ARGUMENT 


Such portion of its income as was received by petitioner from 
Distributor as the result of the rental of petitioner’s films in 
the District was income from sources within the District. 


Briefly stated, the substance of petitioner’s entire argument 
in these cases appears to be as follows: 


Petitioner and Distributor, the latter a corporation 
wholly owned by petitioner, entered into a contract 
under the terms of which each was to receive a share 
in the gross film rentals collected by Distributor from 
renting petitioner’s films. Both petitioner and Dis¬ 
tributor received their respective shares during the 
tax years here involved and a part of the share of 
each represented rentals paid by exhibitors in the 
District for the use in the District of petitioner’s films. 
Distributor filed District income tax returns includ¬ 
ing, inter alia, such portion of its share of the gross 
film rentals as was attributable to the District (App. 
5, Tr. 169, 170, 174, 176, 177, 182, 184, 188, 190). 
Petitioner, however, contends that no part of its share 
of the gross film rentals was from sources within the 
District and, therefore, it is not liable for District 
income taxes upon any portion of its share of the 
gross film rentals. 


It was stipulated at the hearing of these cases that if peti¬ 
tioner is liable at all for the fiscal years 1941, 1942 and 1943 
for District income taxes on any income other than that which 




resulted from its operation of the Avalon Theatre, the figures 
arrived at by the District are correct, and that if petitioner is 
liable at all for District income taxes for 1944 the tax assessed 
by the District for that year is correct (Tr. 114). It was upon 
the basis of such stipulation that the Board concluded, in its 
opinion, that “there is no controversy before the Board in re¬ 
gard to allocation or apportionment of gross income or the com¬ 
putation of net income or of the tax in dispute” (App. 9). 
Therefore, there is no issue as to whether the income upon 
which the taxes in dispute were assessed represented the cor- 
. rect amount of income resulting from the rental of petitioner’s 
films in the District of Columbia. Cf. footnote 4 in Eastman 
Kodak Co. v. District of Columbia , 76 U. S. App. D. C. 339, 
131 F. 2d 347. The only question for determination in these 
appeals is whether that income was “income from District of 
Columbia sources” within the meaning of Section 2(b) of the 
Act, as amended, as contended by respondent, or whether such 
income was from sources without the District, as contended 
by petitioner. 

Under Section 4(a) of the District of Columbia Income Tax 
Act, supra, the words “gross income” are defined so as to “in¬ 
clude gains, profits, and income derived from # * * dealings 
in property, whether real or personal, growing out of the 
ownership, or use of, or interest in, such property; also from 
rent, royalties, * * * or transactions of any business carried on 
for gain or profit # * * and income derived from any source 
whatever.” Under Section 4(b) of the Act (Pet’s, brief, p. 6), 
gross income, in the case of any corporation, “includes only the 
gross income from sources within the District.” 

There is nothing in the Act which makes the liability of 
a corporation dependent upon whether or not it has an office 
in the District or is in engaged in business here, or w'hether the 
corporation itself uses any property in the District. Neither 
is the liability of a corporation for the taxes imposed under the 
Act to be determined by the character of the income sought 
to be taxed. It makes no difference whether the income in 




question was “rent” or “royalties” since “gross income” under 
Section 4(a), supra, includes “income derived from any source 
whatever” and corporations are liable for taxes on any in¬ 
come “from sources within the District.” 

In its brief petitioner says that “While Title 47, Section 1504 
of the D. C. Code includes in its general definition of gross 
income, income derived from the use of personal property and 
rent and royalties, the restriction in taxing a corporation on 
such gross income from ‘sources within the District of Colum¬ 
bia’ must presuppose the taxed corporation using' or renting 
the property in the District or receiving a royalty for its use 
there, otherwise Congress would have specified to the con¬ 
trary.” (Pet’s, brief, p. 11.) Section 4(a) of the Act, supra , 
to which petitioner refers in the above quotation, not only in¬ 
cludes income derived from the use of property but also income 
derived from dealings in property growing out of the owner¬ 
ship of the property. 

It was said in Western Union Tel. Co. v. American Bell Tel. 
Co. (C. C. A. 1), 125 F. 342, 348, that: 


“Royalties are commonly understood as meaning 
something proportionate to the use of a patented de¬ 
vice; in other words, a kind of excise. Bouvier’s Law- 
Dictionary, ‘Royalty.’ In its more ordinary- meaning, 
it would not literally include the shares of stock for 
w-hich an accounting is demanded. In some of its 
uses it is a broader word than ‘rentals,’ and yet in 
other aspects ‘rentals’ is a broader w-ord than ‘royal¬ 
ties.’ Rentals in their ordinary signification are not 
limited as royalties in their ordinary signification; 
that is, to something proportionate to the use of the 
patented device. The word ‘ordinarily’ means spe¬ 
cific sums paid annually, or at other stated periods, 
for the right to use a patented device, whether it is 
used much or little or not at all. * * *” * 


It may safely be assumed that the photoplays produced for 
and by petitioner were protected by copyrights. In general, 
a “royalty” is considered a tax or duty or compensation paid 
to the owner of a patent or copyright for the use of it, or the 
right to act under it. Commissioner v. Affiliated Enterprises 
(C. C. A. 10), 123 F. 2d 665, 668. In the instant cases, under 
the contract, petitioner granted Distributor the right, license 
and privilege to exploit and distribute petitioner’s films in the 
District of Columbia as^well as in the rest of the United States 
and in Canada. For this right Distributor agreed to and did 
in fact pay petitioner compensation. 

Under the contract, petitioner agreed to furnish Distributor 
with as many positive prints of the films as might be re¬ 
quired, but the title to said prints was expressly retained by 
petitioner. The contract therefore was not a contract of sale 
since there was no transfer of title to the films. Sabatini v. 
Commissioner, 9S F. 2d 753. “* * * The term ‘rentals,’ since 
there is nothing to indicate the contrary, must be taken in its 
usual and ordinary sense, that is, as implying a fixed sum, 
# * * to be paid at stated times for the use of property. * * 
Duffy v. Central Railroad Company of New Jersey, 268 U. S. 
55, 63, 45 S. Ct. 429, 69 L. Ed. 846. 

Thus, it would appear that petitioner’s share of the gross 
film rentals constituted both “rent” and “royalties.” How¬ 
ever, the question of whether the gross film rentals were “rent” 
or “royalties”, or a combination of the two, or neither, is im¬ 
material since “gross income,” as defined in Section 4(a), 
supra, includes not only income from “rent” and “royalties” 
but also “income derived from * * * dealings in property * * * 
growing out of the ownership, or use of, or interest in, such 
property” and “income derived from any source whatever”. 

Section 29(a) of the District Act (53 Stat. 1100, Sec. 47- 
1529(a), D. C. Code, 1940) requires the Assessor to apply 
as far as practicable the administrative and judicial interpre¬ 
tations of the Federal income-tax laws.. It is submitted that 
administrative, legislative, and judicial interpretations of the 
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phrase “from sources within the United States” as contained in 
various Federal revenue acts will, if followed in the instant 
cases, permit of no conclusion other than that the income in 
question in the instant cases was “income from' sources within 
the District of Columbia”. 

Mertens says that “The 1913 (Federal Revenue) Act, 
as distinguished from later statutes, imposed a species of 
franchise tax upon the net income of nonresident aliens from 
all property owned and of every business, trade, or profession 
carried on in the United States.” 1 (parenthetical matter 
supplied.) The Federal Revenue Act of 1916, 2 however, de¬ 
parted from the theory of franchise taxation and imposed the 
tax on nonresident aliens and foreign corporations on income 
received “from all sources within the United States”. The 
Federal Revenue Act of 1917 3 made no change with respect 
to the tax on foreign corporations although it did add an ex¬ 
cess profits tax on domestic corporations and foreign corpora¬ 
tions engaged in business in the United States. Mertens says 
that the change from the theory of franchise taxation con¬ 
tained in the 1913 Act to the tax on income “from all sources 
within the United States” imposed under the 1916 Act and 
continued under the 1917 Act “was undoubtedly due to a 
desire to place the tax upon a firmer foundation than the 
right of doing anything or of enjoying any privilege in the 
United States.” 4 

Under the Revenue Act of 1917 it was ruled that “Royalties 
paid to a nonresident foreign corporation for the use in the 
United States of property belonging to such corporation are 
income from sources within the United States.”, I. T. 
2039, III—1 Cum. Bui. 226. Such ruling was, of course, an 
administrative interpretation of the phrase “from sources 


3 S Mertens, Law of Federal Income Taxation, Sec. 45.26 d 2S6 

2 39 Stat. 756, 765. 

3 39 Stat. 1000. 

* lb. footnote 1, p. 287. 








The Federal Revenue Act of 1921 continued the theory of 
taxing nonresident aliens and foreign corporations with re¬ 
spect to income “from sources within the United States/’ 5 
but it also defined that phrase by declaring what should be 
and what should not be included in the phrase. In Section 
217(a) of the 1921 Act 6 it was stated that certain items 
of income should be “treated as income from sources within 
the United States” including: 

(4) “Rentals or royalties from property located in 
the United States or from any interest in such prop¬ 
erty, including rentals or royalties for the use of or for 
the privilege of using in the United States, patents, 
copyrights, secret processes and formulas, t good will, 
trademarks, trade brands, franchises, and other like 
property; * * * ” 

4 

Thus it would appear that the above quoted provision of the 
Revenue Act of 1921 was legislative sanction of the adminis¬ 
trative interpretation of the phrase “income from sources 
within the United States” with respect to income in the form 
of royalties received by a foreign corporation from the use of 
its property in the United States. 

Section 231(a) of the present Federal Internal Revenue 
Code imposes a tax “upon the amount received by every for¬ 
eign corporation not engaged in trade or business within the 
United States, from sources within the United States.” Sec¬ 
tion 119(a)(4) of that Code is identical to Section 217(a)(4) 
of the 1921 Revenue Act quoted above. 

Petitioner is a nonresident foreign corporation with respect 
to the District. Applying the aforementioned administrative 
interpretation of a provision of the Federal law similar to the 
one contained in the District Act, and in view of the judicial 
interpretations of the federal law as the same has existed since 


5 Ib. footnote 1, p. 2SS. 
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1921, there appears to be no question but that petitioner’s j 

portion, of the gross income from the use of its films in the j 

District is taxable as income from sources within the District. j 

Cf. Sabalini v. Commissioner, supra; Rohmer v. Commissioner \ ' 

(C. C. A. 2), 153 F. 2d 61; Ingram v. Bowers, 47 F. 2d 925, 
aff’d 57 F. 2d 65; Korjund Co., Inc. v. Commissioner, 1 T. O. j 

1180; Estate of Marton v. Commissioner, 47 B. T. A. 184; i 




Wood Process Co., Inc. v. Commissioner, 2 T. C. 810; Berlin 
v. Commissioner, 42 B. T. A. 668. 

In Vol. 8, Law of Federal Income Taxation, Mertens (1942 
ed.), Section 45.35, p. 310, it is said that, under the Federal * 
!aw, 

“While no particular trouble has been occasioned 
- in the determination of the source of rental income 

\ 

! flowing from tangible property, whether it be real or' 

personal, difficulties have arisen, however, with re- •> j 
spect to intangible property such as royalties from 
patents or copyrights. This is easily understandable, , 

since in the former case the physical location of the 
subject of the rental betrays the source of income; in 
the latter case we are beset with the age-old problem 
of pegging the situs of an intangible.” (Italics 
supplied.) 
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It seems quite obvious that the real object of the contract^ 
between petitioner and Distributor was to obtain rentals from 
the exhibition of petitioner’s films. Without the renting of 
the films by Distributor to exhibitors, including exhibitors in , 
the District of Columbia, there would have been no income 
to either petitioner or its wholly owned subsidiary corporation 


! 

' 


(Distributor) from the photoplays produced for or by pe¬ 


titioner. 


•*’ * * ,-i- i 
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The presence of petitioner’s films in the District of Colum- ' i... 
bia betrays the source of the income which it received from 
Distributor as the result of the renting of its photoplays in. 

■the District. Cf. Sabatini v. Commissioner, supra. I' 

.r • fki'f 



f Pa r & 


- •• 

. ■! 


m 

AC- 


! 

SSSsTS 






h. 


!%■ 
M 



















■jKSfll 


■W-> 


M 


■+.•' V* 

. 




f - . K *■ «* ^ V •>.'*•..•. * ' > V> V .”- * - • 

• \ ‘ . A.". ' . , v *.*. - *■" 4 . 


(a) The source of the income in dispute was in the District 
regardless of the execution of the contract between petitioner 
and Distributor and the production of petitioner’s photo¬ 
plays outside the District. 




In Commissioner v. East Coast OH Co., 85 F. 2d 322, cert, 
den. 299 U: S. 60S, 81 L. Ed. 44S, 57 S. a. 234, cited by this 
Honorable Court in Eastman Kodak Co. v. District of Co¬ 
lumbia, supra, the Fifth Circuit Court of Appeals stated, 
inter alia, that— 


“ * * * No profit resulted from the mere execution of 
the contracts. * * * ” 




The East Coast OH Co. case, supra, involved the sale of 
tangible personal property (oil). “As a general rule, profits 
which would have been realized if a contract had been per¬ 
formed may be recovered as damages for its breach, * * * ”, 
15 Am. Jur., Section 151. If, then, no profit resulted from 
the mere execution of the contract for sale in the East Coast 
OH Co. case which involved a transfer of title to the property 
sold, and which contract, if breached, might have resulted in 
income to the seller as damages representing the seller’s an¬ 
ticipated profits, a fortiori, the mere execution of the contract 


between petitioner and Distributor did not result in a profit to 
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petitioner. Under the contract between petitioner and Dis¬ 
tributor, legal title to petitioner’s positive prints did not pass 
to Distributor, and the principal obligation of the Distribu¬ 
tor under the contract was to pay over a certain percentage 
of the gross film rentals to petitioner. Under the contract, 
Distributor was not even required to rent out any of peti¬ 
tioner’s films; Distributor merely had the right and license to 
do so. 
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Petitioner owned the positive prints of the films and the 


exclusive right either to exhibit them itself .in the District or i 


to rent them for exhibition in the District. Until petitioner 
exercised one of those rights or sold the films, the property and | 

property rights produced and acquired by expenditures would 


not produce for petitioner even the amounts originally ex- j 
pended, much less a profit. Thus, no income resulted from the 
mere production by petitioner of photoplays. 


(b) Once the origin of income has been determined it does not 
lose its character of being from a particular source because 
of the mann er in which it may have been collected or paid .> t 
or because of the location of the expenditure of income. 

• 

Mertens says (8 Law of Federal Income Taxation, Section 
45.27, page 288) that: 


“The difficulty encountered in defining the word 
‘source’ is apparent from the necessity of the Board’s 
resorting, despite much reluctance, to the dictionary 
for assistance. * The following definition of the word 
in Webster’s dictionary has been quoted by the 
Board: * * first cause; origin; that which gives 

rise to anything; the first producer; one who or that 
which originates. * * * ’ The word ‘source,’ therefore, 
conveys one essential idea—that of origin. Once the 
origin of the income has been determined, it does not 
lose its character of being from United States sources 


because it is paid to a foreign trustee, who in turn dis- \ ~ : .' h ‘ 


tributes the inpome to a nonresident alien.” 


Similarly, as the income in question was from District 


sources, as respondent submits, it would not lose its character j. 
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as such merely because it was paid first to the Distributor and 


eventually turned over to petitioner. Distributor was a mere 
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conduit through which petitioner received the income in ques¬ 
tion. CJ. Bence v. United States, 18 F. Supp. 848, 84 C. Cls. 
605. * 

Although petitioner contends it deals only with an inde¬ 
pendent corporation under a contract executed in New York 
and that all payments are made to it in New York, the fact 
is that petitioner contracted with a corporation wholly owned 
and controlled by it to do for it what is did not desire to do for 
itself. Distributor’s only activity is distribution of petitioner’s 
films and collection of rentals for their exhibition. The mere 
fact that one individual performs acts beneficial to another 
pursuant to the terms of a written contract, does not establish 
that such acts are performed as an independent contractor 
rather than as an agent. ^Notwithstanding the fact that pe- 
tioner and Distributor contracted that the Distributor is not 
the representative or agent of the petitioner, such an agree¬ 
ment is wholly ineffectual as to third parties under the uni¬ 
versally accepted rule stated in 2 C. J. S., Agency, Sec. 2(a), 
p. 1026, that: 

“ * * * Whether as between the parties their relation- 
• ship is one of agency depends on their relations as 
they in fact exist under the agreement or acts of the 
parties, and the question is - not governed by the stipu¬ 
lations of the parties; and the parties cannot, where 
the relationship is in fact one of agency, change its 
nature by declaring that it is not an agency, * * *.” 

However, it is not.material whether or not Distributor was 
petitioner’s agent because, as pointed out by the Board of Tax 
Appeals (App. 9), the income received by petitioner as the 
result of the exhibition of its films in the District of Columbia 
was income from District of Columbia sources and would be 
so whether the income was derived from the activities in the 
District of the petitioner itself, or through an agent br sub¬ 
sidiary, or, indeed, even without the presence in the District 













■ v'Lv\ /. 5 , 

i^&lS 

! 




; 

ence and use 


r*;vi 




\p? ■ 


of such agent or subsidiary, since it was the presence and use 
of its property in the District which gave-rise to the income. j 

_ .v i . 

The Board of Tax Appeals properly disregarded the separate 
entities of the two corporations since that subject is not de- 
terminative of the source of income of petitioner. 

In its brief, petitioner says: * j 


.! 
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“In the New York office of the Distributor, ac¬ 
counts were kept showing all bills and receipts from 
the exchanges and a periodic determination was made 
of the amount due to petitioner under the contract 
on a national basis, and petitioner was credited with 
that amount. There was never a •'separate accounting 
for District of Columbia business (Board’s Find¬ 
ing 5, App., p. 4). At various times, upon request 
of petitioner, Distributor made payments to petitioner 
through a clearing corporation known as ‘Producers 
Settlement Corporation,’ also a subsidiary of peti¬ 
tioner (Board’s Finding No. 5, App., p. 4). Pay¬ 
ments were usually in round amounts varying from 
$400,000 a week to $1,000,000 a week, according to 
the manner in which Distributor had been able to ac¬ 
crue its collections and were accompanied by notices 
that they represented so many dollars on account of 
moneys due to petitioner from national distribution 
(App., pp. 13, 14).” (Pet’s, brief, pp. 4, 5). 


v * - • ’ I 


However, such matters are of no import for, as the Supreme 
Court has said, “* * * book-keeping entries, though in some 
circumstances of evidential value, are not determinative of 
tax liability. * * * ”, Helvering v. Midland Mutual Life Insur¬ 
ance Co., 300 U. S. 216, 223, 57 S. Ct. 423, 81 L. Ed. 612. 

Taxation is a practical matter concerned with substance 
rather than form. Louis W. Gunby, Inc. v. Helvering, 74 App. 
D. C. 185, 122 F. 2d 203; Commissioner v. Court Holding Co., 
324 U. S. 331, 334, 89 L. Ed. 981. The substance of the trans- 
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actions in question is that petitioner received an income result¬ 
ing from the renting of its films by Distributor, and part of 
that income was from the renting of petitioner’s films in the 
District. 


Petitioner’s contentions and authorities 

Petitioner says on Page 8 of its brief that “The negatives 
were never in the District of Columbia.” That fact is imma¬ 
terial since only positive prints were rented, and only by 
renting the positive prints could there be any income to. 
petitioner without a sale. 

The cases at bar are easily distinguishable from Community 
Finance Corp. v. District of Columbia (D.C.B.T.A.), 72 W. 
L. R. 737, 738. In that case the Board said in its opinion that: 

“The money borrowed is not shown to have ac¬ 
quired a situs in the District, in the sense of having 
been invested in a business enterprise therein. * * *” 

Petitioner’s films had a taxable situs in the District during 
the years in question, and District personal property tax re¬ 
turns on the average amount of films held by Distributor were 
filed (App. 5). 

Eastman Kodak Co. v. District of Columbia, supra, and 
Washington Petroleum Products v. District of Columbia (D. 
C.B.T.A.), 75 W. L. R. 573, involve income from the sale 
of tangible personalty and are not pertinent to the instant 
case.' v 

Cannon Mfg. Co. v. Cudahy Packing Co., 267 U. S. 333, 45 
S. Ct. 250, 69 L. Ed. 634, Peterson v. Chicago, Rock Island and 
Pacific Railrodd Co., 205 U.>S. 364, 27 S. Ct. 513, 51 L. Ed. 841, 
and Gunby v. Commissioner, 41 B. T. A. 884, cited by peti¬ 
tioner in its brief, involved the status of corporations as sepa¬ 
rate legal entities, which theory is immaterial in the case at 
bar. 
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' 'the West Virginia statute upon which James v. United 
Artists Corp., 305 U. S. 410, 411, 83 L. Ed. 256, 59 S. Ct. 272, 
also cited by petitioner, was decided differed substantially 
from our statutory provision. The West Virginia-statute in¬ 
volved in that case imposed a tax upon: 


every person * * * engaging * * * 
within this state in the business of collecting incomes 
from the use of real or personal property * * V ” 

The liability of corporations for the taxes imposed by the 
District of Columbia Income Tax Act is not dependent upon 
whether they are engaged in any business in the District; 
they are liable on all incomes from sources within the District 
regardless of whether or not they are engaged in any business 
in the District. 

The United Artists Corp. case, supra, and other recent de- 
cisions support the rule that interstate and foreign commerce 
may not be taxed by a state, and that a state may not impose 
upon a foreign corporation a tax for the privilege of engag¬ 
ing in such commerce, 139 A. L. R. 951, but this rule is not 
applicable to the District of Columbia because the commerce 

clause of the Federal Constitution is not a limitation upon 

• , 

the power of Congress, and a statute enacted by Congress 
for the District of Columbia imposing a tax upon foreign 
corporations teceiving an income from property within the 
District, is not subject to the objection that it interferes with 
or is a burden upon'interstate commerce. Neild, et alv. District 
of Columbia, 110 F. 2d 246, 71 App. D. C. 306. 


CONCLUSION 


The petitioner’s complaint in this proceedingput simply 
and clearly, is that although the Distributor admittedly has 
received incomb from District sources by reason of renting 
petitioner’s films for exhibition in the District, and is there- vj 
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